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State Appellate Public Defender
I.S.B. #5867
REED P. ANDERSON
Deputy State Appellate Public Defender
I.S.B. #9307
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
GAYLE KEITH WESLING
)
)
Defendant-Appellant.
)
___________________________)

NO. 43126
ADA COUNTY NO. CR 2014-9031
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Gayle Keith Wesling pleaded guilty to one count
of grand theft and one count of criminal possession of a financial transaction card. The
district court imposed concurrent sentences of fourteen years, with two years fixed, and
five years, with two years fixed, for the respective counts. It also ordered that these
sentences be served consecutively to his sentence for a felony DUI case. Mr. Wesling
filed an I.C.R. 35 motion requesting leniency, which the district court denied.

On

appeal, Mr. Wesling asserts that the district court abused its discretion when it denied
his motion.

1

Statement of the Facts & Course of Proceedings
In May of 2014, Boise Police began an investigation into a potential stolen credit
card scheme. (Presentence Report (hereinafter, PSI), p.40.)1 The property manager at
Mr. Wesling’s former residence on Dundee Street, Mr. Lighten, had contacted
authorities after receiving several packages that were sent to Mr. Wesling’s old address
under different names.

(PSI, p.40.)

Believing the packages were intended for his

company, Mr. Lighten opened one of them and found a small gold coin. (PSI, p.40.)
Mr. Lighten threw away the box but remembered that the paperwork inside showed that
the coin had been paid for with a credit card, and the box was addressed to “Keith
Hardwell.” (PSI, p.40.)
Officer Spain then met with Mr. Lighten. (PSI, p.40.) Mr. Lighten told him that
his company had purchased the property from Mr. Wesling in February. (PSI, p.40.)
He said, as part of the purchase price, the company had agreed to pay Mr. Wesling’s
rent for six months at a nearby apartment at 616 E. Pennsylvania Street. (PSI, p.40.)
Mr. Lighten also said that since Mr. Wesling had moved, a total of six other similar
packages, addressed to three different names, had arrived at the Dundee Street home.
(PSI, p.40.) Mr. Lighten gave Officer Spain the gold coin and the other packages. (PSI,
p.40.)

One of them was addressed to “Frank Edgington”; two were addressed to

“Charles Mazique”; and the other three were addressed to “Heath Cardwell.” (PSI,
p.40.) Officer Spain did some research on the sender and discovered that it was likely a
retail coin trading company. (PSI, p.41.)

All references to the PSI refer to the 162-page electronic document. Mr. Wesling was
arrested for a felony DUI in early May. (PSI, p.3.) The PSI was prepared for that case
but includes information about this offense as well.
1
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In early June, Officer Spain was contacted by an investigator who worked for
Capital One. (PSI, p.41.) The investigator said that he had been working on a case of
suspected fraud for customers whose credit card accounts had been compromised.
(PSI, p.41.) He noted that the address of 616 E. Pennsylvania Street was involved in
the “account takeovers” he was investigating. (PSI, p.41.) Either the original address
was changed to that address or the Pennsylvania address was added to the accounts,
and the names “Keith” and/or “Gayle Wesling” had been added as authorized users.
(PSI, p.41.)
Two weeks later, Officer Spain received a package from the investigator, which
provided details on the compromised accounts. (PSI, p.42.) He saw that, on several of
the accounts, the address was Mr. Wesling’s old address on Dundee Street. (PSI,
p.42.) He also looked at the list of the customers whose accounts were compromised
and noticed that it included Heath Cardwell, Charles Mazique, and Frank Edgington.
(PSI, p.42.) The confirmed fraud loss was $9,424.26. (PSI, p.42.)
After further research, Officer Spain arrested Mr. Wesling. (PSI, p.44.) After an
interview, Mr. Welsing was booked into the Ada County Jail on the felony charge of
criminal possession of a financial transaction card. (PSI, p.46.)
Mr. Wesling was ultimately charged with one count of grand theft and one count
of criminal possession of a financial transaction card. (R., pp.34-35.) Pursuant to a
plea agreement, Mr. Wesling pleaded guilty to those charges. (Tr. 9/17/14, p.5, L.24.)
In exchange, the State agreed not to pursue a persistent violator enhancement and
recommend that Mr. Wesling’s sentences run concurrent to each other and concurrent
to his sentence in the DUI case. (Tr. 9/17/14, p.5, L.25 – p.6, L.6.) At the sentencing
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hearing, Mr. Wesling’s counsel requested that the district court consider imposing
concurrent sentences of three years fixed with the indeterminate time left to the
discretion of the district court. He also requested that those sentences run concurrent
to his sentence in the DUI case. (Tr. 11/12/14, p.28, Ls.22-25.) He also asked that the
district court consider placing Mr. Wesling in a work center program because of the
restitution he owed. (Tr. 11/12/14, p.29, Ls.1-3.)
The district court imposed concurrent sentences of fourteen years, with two years
fixed, and five years, with two years fixed, for each respective charge. (Tr. 11/12/14,
p.35, Ls.12-25; R., pp.62-65.)

However, it ordered that those sentences run

consecutively with the sentence in the DUI case.2 (Tr. 11/12/14, p.35, L.25 – p.36, L.1.)
It said that it made that decision so Mr. Wesling would be under supervision for “some
period of time” and “to ensure” that Mr. Wesling had “plenty of time to get this restitution
paid.”

(Tr. 11/12/14, p.35, Ls.5-10.)

To that end, the district court recommended

placement at the work center. (Tr. 11/12/14, p.37, Ls.1-2.)
Mr. Wesling filed an I.C.R 35 motion requesting leniency and a memorandum in
support of that motion. (R., pp.70-78.) In the memorandum, he informed the district
court, because of his consecutive sentence, his full term release date was over 20 years
out, and therefore, the Idaho Department of Corrections overrode Mr. Wesling’s
minimum risk classification and changed it to a medium classification, which made him
ineligible to participate in the work center. (R., p.75.) Nevertheless, the district court
denied Mr. Wesling’s motion. (R., pp.80-84.) It said that the fact that he could not be
placed at the work center was not “new information” because the “court was aware that

4

its sentence” impacted “Department of Corrections programming decisions.” (R., p.81.)
Thereafter, Mr. Wesling filed a Notice of Appeal that was timely from the district court’s
order denying his Rule 35 motion. (R., pp.86-87.)
ISSUE
Did the district court abuse its discretion when it denied Mr. Wesling’s Idaho Criminal
Rule 35 Motion for a Reduction of Sentence in light of the fact that the consecutive
sentences imposed by the district court made him ineligible to be placed at the work
center as the district court recommended?
ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Wesling’s Rule 35 Motion
For A Reduction Of Sentence In Light Of The Fact That The Consecutive Sentences
Imposed By The District Court Made Him Ineligible To Be Placed At The Work Center
As The District Court Recommended
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the
sound discretion of the sentencing court, and essentially is a plea for leniency which
may be granted if the sentence originally imposed was unduly severe. State v. Trent,
125 Idaho 251, 253 (Ct. App. 1994). “The criteria for examining rulings denying the
requested leniency are the same as those applied in determining whether the original
sentence was reasonable.” Id. “If the sentence was not excessive when pronounced,
the defendant must later show that it is excessive in view of new or additional
information presented with the motion for reduction” Id.
Mr. Wesling asserts that the fact that he could not work at the work center due to
his consecutive sentences was new information because the district court did not have
that information before it at sentencing when it recommended placement at the work
The sentence imposed in the DUI case (CR 2014-6459) was ten years, with five years
fixed. (Tr. 11/12/14, p.36, Ls.1-5.)
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center. Indeed, the district court specifically stated that it was imposing the consecutive
sentence so that Mr. Wesling “had plenty of time to get the restitution paid.”
Additionally, the district court said that it was “cognizant of the fact that” Mr. Wesling
would have “a large amount of restitution” and that “by the time” he was “able to start
paying restitution, with the interest alone we’re probably talking about an $18,000 to
$20,000 bill, which will increase every year.” (Tr. 11/12/14, p.34, L.22 – p.35, L.2.)
Therefore, the district court said it was “taking that into account” and running his
sentences consecutively so he could pay the restitution. (Tr. 11/12/14, p.35, Ls.3-11.)
In his memorandum in support of his Rule 35 motion, Mr. Wesling indicated that
he would “appreciate the opportunity to work and make monetary amends for his crime,”
but he could not do that because of I.D.O.C. policy. (R., p.74.) Due to that policy,
Mr. Wesling will accrue significant interest before he is able to start paying restitution.
This is exactly what the district court was attempting to mitigate with its sentence. And
even a minor reduction in the indeterminate portion would ensure that Mr. Wesling could
start at the work center and begin paying restitution to the victims in this case. In light of
this new information, which clearly showed that the district court’s purpose for imposing
the consecutive sentences was frustrated by I.D.O.C.’s classification, Mr. Wesling
asserts that the district court abused its discretion when it did not reduce his sentence.
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CONCLUSION
Mr. Wesling respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that the order denying his Rule 35 motion be
vacated and the case remanded to the district court for further proceedings.
DATED this 2nd day of November, 2015.

__________/s/_______________
REED P. ANDERSON
Deputy State Appellate Public Defender
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